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ÅñBERTM. JUER.GENS

v.

MICR()GROUP,.INC.

MEMORANDUl\0FDEC1SION ANÐOlIER..

Albert Juêrgêl1s stieahisfpi1eremplò)'er .MicrQUrøuB,.Jllc,b~cClusei(råiledtopaYl1ìlI

...seyerance whenitteriinatedhiin in.Fep.~...2QIQ; He. ClIsoalleg~s thatMicrodrou~'s Cmef

.Executivtl Qf:çerJayGa.ayie11o.ftandlllently.induced hiinto.purchase .itsçoi-ortttestock;.

.T~~ensalleges .si". C9uItsiiiliìs verÍ,tte4. complaint:bre~chofco~tr~ct (Count 
I);. urjtist

~nrçfuent(êountII);quantummerut..(çotltnr);)10ikPttyiel1t ofwage$ in.yiQlatÌui1.ofthe
WageAèt, G. .L. c. l49,§§Jila, J50 (Oòint1V);misrepresentationirducjn~:P\lèhasi;..o:fstock.
(Çöl1t\l; andan.acti01torescindRrumissol'not~i(c;()~tyI), ivici:o(j()UP .l10w¡iovçs to
..disniis§tltep.tire~tiQn'witlel'Ni~s.il. ÇiY'J:...l2(~)(3) foriinproper ve.nueandCountsII
. tli0l.ghvtunder. Mass.R. Civ. P.I2(b)(6JJQr fa.IptetoRta,ea.clai1Inp.Çlp.winchr~lieftabn~
~ant~. Eorthi¡ reasoiisthatJøll9w,MlcrnÇTnup ~s Inanonmust .be. DENIED.

BAC:KGROUND

'llie.å1.ie~atip.Qslntbtt,y~rUi:~4.t()iiP1.aîllt!\e ..t#ehas.trefôtputpÖSëS ötthê.pendit~:n:otibn~, _..

1~ert?ens.ia .~o¥lst~n,.lVi:Clss~cltiisettsreSj(len.t;.J¥a$ttPl'r9açned.inJ1.1~ 200Sbya.recJêiter

Workiii~fotMicroGrouRfaDetawarec0l'0r~tioii.auf1orizedto do..l¡nisip~ss...4i.Mas~tlç~u$~tts~.ip
Septemb~r ZOOS, after4íscussionswith Nficr()CTöup~s:chìøf'lexecutiveofficér Carftvielloaswell

a$jts.Yi~presidênt..o.foperationsand.chief~n.Bnciaioffcer~'tvicro(Jr?U~JIla.deJuel'gens.anotaJ
0fferofeJ1Pl()Yf~nt... .ltier~eIlscølÌter ()f¡(er~d that...n,i$~mplpYm~nta~~Ir~nt.iIiqillil~
sëvetanc~payupoi térnitiàtion. MìcroGroupsentJuergens a written. offer tlatàìdnot:Iclucîç
thesi¡Yeranc~.~a.y,: ...~f:i¡l'iJollow.uPc..pyJûerge,hS'Cßa.aYiel1Q $~lltalle"1,ailagteîng. tOipRy.

s;~y~c~..eCflll.to...si",\months..ofsa.iar uponterminatiøn."noffol'caiise.?' .JuergensPega..his
en:pioymentunderthatagreemeIlfonQétøbet15~ 200S. .

Inhia.clI2ÔÖ~,..C~aV1~Uot()id. Juergensthät.Miçr~Gr()up's13()araW~tûavi~\yJtfatr()räPlyîr
Juergenspütcha~dsbart~oftlieC(inpany stock. He also told JuergerithtalLsenior

ì\croCÌu:p.leädersh!~hädl)urclsed,or~i¡re illthe.Pl"Qc~ssofp\lcliasingti$li~tSQf'stpck.
Çófiêltrl(¡d.a:bQù.t..ØepUt)iligpe.rforiànce;.Jùergens...asked..whether..theprlce....was..likely..tø .
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decre$e. ..When..Çåtâyjellpå.ssured.hìm.that.i~'~()~ldn~t..Ju~r$~n§purçl1~~d$lOØjOOOwortof
..M1crgyrol.p støck).payin~$5Q)OOOj1î.Ba.sb. anaex~çl1tiig a$5Ò1000protnissoty .nøtetqtb~

company. The stock isciiently Worthless.

InÐeceinher\ZO()8 a.cl May2Q09"t0jcrò(l,ötlpJaidofÎpetsönreL .~l1Februar,j'3~2ØlQ;. . ..... ..
MicroGroiiinfgrreô,Jnergynsthat his positi?nwas bein~eliininated. He was 

never Ødvised of

atY.Qtlër 
Cause for.histerinatiou. HecWasl1()tpa,iq.tUY seyel:atce;

QnJllt 4,~Ol Q, the Attomey Generalauthorîed.Ju~~enstolJringaiactiönÍldêrtIie\Vage

Act. ..líe did..sö ()nbIoyeinber 3,..A()1(),t11ing. tt,..jn .tlleßllsi~ess.I,ítigàtionSeSsiQnintleSuîf~lk
County Sl.p~l'iorÇöit. .I1iátsessiondeclinedtoacctfPtit~ditwas,aCÇqrqTIlgiy',tlfisf~r.e9tQ.

the regular civitdocketm Sufiolk CQunt). . MicroGmiip üngimuy filed tlis motion th~re'and
'tecQll(fIin.f.s..I.ldecH1l~(,lt()grait.themotion. butinsteadtransférred.ìtf~radjudiøati()1,..tQWorcestetCöÜìit:. .

DISCtJSSI()N.

I. Ven,ue

Atumplail1f Way bë dismissed u:derMass.R.Civ,p'. 11(b)(3)ìfitis brôïight in an im.proper
VeJllie~.... :rênUe?~tsidt;theRusin~ss:LtigatiönS~ssi()iilnSuffolkCöuntywasimproper.Venue .is
propi;I'l-n tnls C'onntywiathecomplaîntwil not be dismissed underMas~,,R.(Jiy.l). lÃ(b)($)~

ll. Siiffeiencyoflhe.Cô:nttdáint

.. ., ,.

WletievaÍuatIIg tltt suÎcìenc~ ofac~I1Pla.t under 

Mass. R..:Cìv.P. tZ(~)(6),thec()tirt
accepts.as tneitsfáctual...a11~K~tioiisa.t;ldta",s~1r~aaonabieinf~r~nces:in favotof the

plajn.tls~ :lann9.cpfJifJ(lv.FordMotorCo.,451 Mass.. 6~3;..636,(200g!. dI'hec()\ittn:aY.als()taç
inoaccountexhi~its..attachedtQ thepleadiigs. Sr:haer y. BrqndeisUniVersit)~ 432 Mass. ....~74~

477.(2QØQ). . .1:9Sl1iy~ a.ir9tlon to;dismiss~ acoinl'laintinustco~tainfac~l,all~gati()~s:vl1çn,

iftre; . raise a Rghtto re1íefaboYell1e. sp~clllatiye.l~y~l~ Jyer~iagtIßa.ttçø1:~ltisaty~êgatiøiiG
y.l1.n,Qtsuftic~. Jlther.acarrPlaint.mustall~g~ façts ~'plausiblysuKgestinR(l1otm~rely
consistentwith).anentftlement.toreliefP .lannaç.çhin.o,..4SlNfass,.a.t..6a(:.. (w.tçrnå.l..Qi;9tØti911
inksoinìlted);, .

Á. UniustEnrichnient..aria.OuårituinMérüit

MicròÇk0liP4tgues that CountsJl an ill, 
llJustenrcfuentandqu(llLtwn 

meritlt,ca.ptstIve
beca~sethere:. vvasacPl1trap:tjl1pla.ae; .lll~rge1's~8pnte1'tlattba~eare altèrtativetheoriesøf
reco'y~ry.. S?el#re.JlplJerrP. Hiìsdn,...448Ma~s.i603i6i 3...(20Ø7)(;.;Nlodernnlle~...ofpleadiilg
pennît .altetnativepieadi~.d).. .Juergensl¥ØJiege~Jliath~ wasentititdtQbep~d seycranceánd
tlattle¥aii1f.~Jiis~eI'icet(1lvil(roai()iipj1îcladedtheseverancèagreeinent. . Thepla.tîjfis
pennitte4 to. ptoceedunderaltemativetheories ()tcoiitiactandqlla.si-colltia.ct~ AççPI'Girg1y,thl'
molÌonto dísinssÇountsIIi:a.IIIl1tlstpt4~nied. . .
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B~Watie.,Ãèt

Æ.l!trgØtihäsåls()aJk~Red ~YíQiati9n()f theW~g~.AckG. L.c.149)\§§148~ts~f1; .TJei)?tštat~~
.tñatemployersmustprotnptlyremittheiremployeeR' Wa.ges. (ì.L"c.14?~ §148. Thefailure to
pq.q.socaresult in an 

award QfiiP to tl~ble â.atagtlsan~:lr~asonableattornets fees; O..L..c.149,§
150.

JlJerg~iil)hasaUeged~fa~ure to pay hjs;seY~l'tl~ç. . Mitr.aGroupiliaintai~sth~t.seYer-çe
payments. .ti.1.ot.inçllldeÇl.ticlertle.Act~re1yil1¥ .onrraztnskiy.Nortl;.f#lstR~íllRR.i;¡reRerViêesi
LLÇJ, 59MaS~Æpp: et.599, 605(2003). Pro;zinslcì.røilsedto followJaticeyv.$chQQl .'
Conim.i$sio~pfEverett,. 421..lvass..482,490-493 (1995)which.appliçdai~KPaJdeclclefitiontö
tle teii 44wages?'underaclifferentstat\lte; . .Prp.iinslcijiisteaa:ryli~d onCoimno~yVeàlthv. SavqKe,
31 Mass. App. Ct. 714, 716(1991Yrstäting,"Wehaveconstie¿t'te wageactnal9WlY/'. .
1?rQ.finskl,59 

Mass.. Al?P'çt. . at 603. .1)e Sl1PFernel\lditial Cour later overred Sal1Bgeand
a. u.... th...o.rIz.. e.... d.a 1).ore..e. ..Xc.P. ....an. .:..8. i...v....e.. . ....1...fl. t.. erpt~ta~on of the Wag.. e.. . Act. Wieclrnnn. v.. Brgdfor#GrPiiPi,lric.~

444 Mass. 69&~7()3-704(2Ö05). . .. .

lOiiQWihg.Wieclrtaì112~ a.niøt~expahsìVèdeIilÛtionof"Vlages'djsapprøprì~t~aïdit should 

not ..1)e

limited to exclude severance pay. Therefore. MicroGroup'smotion to dismiss Count I'Vi-lyiI1g

onProzinski 1)ust bec.eniect.

c. MisrcoresélitåtÌoil

Tó e,sta.plîsn..a.c:SìII:thr .ftaudl.~ntinìstel?resentation,.Juets~l1siiiÙStSl1Ø'WtliatlvicroGru\lp.ioid.ts
agent inadea rals~.representàtiön .ofniateriål fact, kriowing the represeniationwas £alse,fOl'the

. pl19seofca1Jaitlg..li.~rgtrtS...to.relyonit; andindeed,..hedid...relYioii..it,.t~.lfsâ.etrimeiit :GraplZ!ç
Arts.. Jiinish.ers.v. BosJPn.RegayeloPrr€!ntA-nthilr;ity;.3S7Ma:ss. ..4Q,44(19'7Q),quoting
Restatemerit(Second) of Torts §525.Allegationsof fraud must be pled.. with pá1icUlarty.
MâSSiR.Civ.P...9(b~...Ana11egatioPtJatdìiçltlØgs''Wh~llI~d,~tlitstâteptf3Ï1ts,lheir. faisit~\U the

q~fenqait~d...kri()Wlø4geQfinèitfalsity(,) ~...... to whomthe\statenienisWere made, thel)eriod .
d~g Wliiçh they weretn~~e,t1ulttJey..",ere11adet~inc.iiçètheplSintìfs'reliançe, ânttthatth~
;pIaiti~. çldl'elY..~9...their~ar"....sati.s;festhe.particulatity .reqùìrement.Friedmal1..v. Jabløtlski,
37tMass.482f488~489 (1976).

Juetgens...llas.pled....sufcient.faCts.t~.ineelth~.butden... . ..He. stated tbat..b,e.piirèb.ase4...MiCl'ØG-Øup'S
st()Ck,..t~lhisdettil1ent~bas~allPØl1fä1f¡e state11~nt$ man~.by Ca.avieìio.' .Specifica11y~

Çarayiello's s~ÇltementsthatMicro(30iipd sBoard\VoUldyi~w..Juer~ens 'spwchasefavòrå.blý¡ûd

thatoth~se~i~r leatel"snil)dWasptiljasìiig stQ(tk'Wel'~.~le~~4to..lJ~falseandcan serve.asthe
nasjsfo:r.a.ftau,(lclalm... These statements..ineet .tle....speCiflcitrreq.u.Ì1eriel1tofRWe 9(.b).

MictôQrQJiP.tlak~S..t~9...rii~plãced....8i~iue~ts .in..supporfotitsntoHon. ...Eìrst, .:rtiring..Ol1f$tol~oJf
v.Waste.d8Nstcms .lnternntiol'al.l.nc..,58 Mass. .i\pp,çt. 747~'7~O (2003J~itatmiesthat these
statements cat0tconstítute the basisof a frau~ claiin. becausetIeYaiestatementsof future
iritent. .AithQn;~ 9ar~V'i~llQdsstßteni~l1tthRttl~noara. "",QllldYi~\V tn'ypnigllse favçtably""as
rnadtil1thç '9011ailipi:sense~.itisunderstandable.asastatementoft:hetben"existing viewppint
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t)ftheaøård, WhiÇnlSllQtastat~rn~l1t.()ffut~efaCct§.. .Sec()nd~'.cìtig.a suhs~rìp~oiiagreement
Jue~ens:signedwhenJ?llitc1tas.iMtlitMîcr(jC3øiJP)s~~s lt¡ttjp.çll1ût?tt.aIlergyr.c!aU$a;
Mic:roØrotlparguesthatJuergens~sreIimrce:onthealÍegedfrudtientstatemerttswas
l.eilS01laQlea$aJ.tt~rQflaw;AJìlergerciau$~"however, ìsnodefensç.tofrau4inJhe
l~duce1t~nt. . .~ound'te~hnì'l~es, the..V. .IiøjJman,5ÓMass. .A.pp"czi.42Si 429c(JlÔ001("Wnêtlêt
. wetefer totÌl~chinSeinCJiieStîonasa merger clause,a.Üitegratioac1ause. oraneKcuipatQry' ,
claue, the;settledrueOfiaw.istliataconttactingp~;canot lE~i'Ylip()n, snca.açlali$eas
:pl'oteetiona~aiJ)tclaims'.baseÀ.upoIlfiaud o;r;.deceit;"). .

.Tlietefòre..Juergens~'d:-tâ.tid...actióïtcän;ptoêêêc.. ...Fuitherióre,....ÇöuitVI...seêkÙl~~..~..ìtdaOè.$,'tQ

t~$.cincltleproini$$oQ'..I1otebase.duIlQnMicroGr()up'S-.frttuduiel1tindllcementljk~wis~.sunves.
thsmótÍö:n.

"_..'

ORDER

,Epi'tleae têasç)IÌ$~ dêf~Îìc:tMtbr()G.rò1.p,.. InC. 'SirQtjô11.tqdi.J,iss isDJDNJI);

JøiUal47.ZQU
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